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I. INTRODUCTION 

G. William Evans (“Evans”) respectfully submits the following memorandum of points 

and authorities in support of his Motion to Dismiss Pursuant to FRCP 12(b)(6) and 12(b)(2).  

Evans moves the Court to dismiss this action on the grounds that Plaintiffs have failed to allege 

sufficient facts supporting a claim upon which relief can be granted and have failed to allege 

jurisdictional facts supporting a prima facie case for the exercise of personal jurisdiction over 

Evans.   

The only claim asserted by Plaintiffs against Evans is for breach of fiduciary duty.  That 

claim alleges that Evans is an officer and director of a company called LandAmerica 1031 

Exchange Services, Inc. (“LES”) and that Evans caused LES to breach a fiduciary duty LES 

owed to Plaintiffs.  However, as a matter of law, the relationship between the Plaintiffs and LES 

was contractual and not a fiduciary relationship, as recently confirmed by the bankruptcy court 

overseeing the LandAmerica debtors’ Chapter 11 cases.  As there can be no claim for a breach of 

duty that does not exist, Evans cannot be liable for causing any breach of fiduciary duty to 

Plaintiffs.  Moreover, Plaintiffs allege no facts as to Evans supporting a breach of fiduciary duty.  

Merely alleging that he was an officer of a company that allegedly breached its fiduciary duty is 

insufficient as a matter of law to withstand a motion to dismiss. 

II. BACKGROUND 

On January 14, 2009, Plaintiffs instituted this action by filing a complaint (“Complaint”) 

against SunTrust Banks, Inc. (“SunTrust”), G. William Evans, and Stephen Connor, seeking 

recovery of certain funds (“Exchange Funds”) they allegedly deposited with LandAmerica 1031 

Exchange Services, Inc. (“LES”), a qualified intermediary under 26 U.S.C. § 1031, as well as 

other relief.  Both LES and its parent company, LandAmerica Financial Group, Inc. (“LFG”) 

filed for bankruptcy on November 26, 2009, in the United States Bankruptcy Court for the 

Eastern District of Virginia.  Their bankruptcy proceedings have been consolidated under Case 

No. 08-35994-KRH (the “Bankruptcy”).   

By order entered February 11, 2009, this Court stayed this action with respect to Evans 

until April 1, 2009.  By order entered March 20, 2009, this Court further stayed this action with 
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respect to Evans until May 5, 2009. 

On March 23, 2009, plaintiffs in a similar purported class action in the District of South 

Carolina, Terry v. SunTrust Banks, Civil Action No. 8:09-cv-00415, filed a motion with the 

Judicial Panel on Multidistrict Litigation to transfer and consolidate this case and Terry in either 

the District of Nevada or the District of South Carolina.  The case before the Judicial Panel on 

Multidistrict Litigation is MDL-2054, In re: LandAmerica 1031 Exchange Services Inc.  The 

motion for consolidation and transfer is still pending. 

The following factual allegations are contained in Plaintiffs’ Complaint and are taken as 

true only for the purposes of this motion: 

1. Plaintiffs allege in ¶¶4-7 of the Complaint that they had Exchange Funds from 

equity in properties which they had relinquished as part of a § 1031 “like-kind” 

exchange of properties, and that they transferred these Exchange Funds to LES to 

be deposited at SunTrust.  Plaintiffs allege in the section title VI(A) that they lost 

these Exchange Funds deposited at LES when LES filed for bankruptcy on 

November 26, 2008. 

2. Plaintiffs allege in ¶7 that the exchange agreement between plaintiff Denise J. 

Wilson and LES, attached as Exhibit 1 to the Complaint, is similar to all class 

members’ exchange agreements with LES.  Plaintiffs allege in ¶18 of the 

Complaint that Plaintiffs’ Exchange Funds were transferred to LES pursuant to 

the terms of exchange agreements, and that the exchange agreement, attached as 

Exhibit 1 to the Complaint, is a true and correct copy of a typical LES exchange 

agreement. 

3. Plaintiffs allege in ¶20 of the Complaint that LES commingled Exchange Fund 

deposits and invested those commingled Exchange Funds in Auction Rate 

Securities (“ARS”).   

4. Plaintiffs allege in ¶29 of the Complaint that after the ARS market froze in 

February 2008, LES continued to solicit new customers knowing that new 

customers’ Exchange Funds would be used to fund existing like-kind exchanges 
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for other customers of LES.   

5. Plaintiffs allege in ¶9 of the Complaint that Evans was an officer and director of 

LES and that he knowingly participated and aided LES in performing the acts of 

LES described in the Complaint, as listed above. 

6. Plaintiffs allege in ¶3 of the Complaint that Evans conducted business in 

California. 

III. ARGUMENT 

A. Plaintiffs’ Complaint should be dismissed for failure to state a claim under 

Fed. R. Civ. P. 12(b)(6) 

With respect to Evans, Plaintiffs have alleged only one cause of action, for causing a 

breach of a fiduciary duty purportedly owed by LES to the Plaintiffs.  Their claim, as expressed 

in paragraph 63 of the Complaint, is that Evans served as an officer of LES and caused LES to 

breach fiduciary duties owed to Plaintiffs.  However, Plaintiffs’ allegations, including the 

contract Plaintiffs have submitted with their Complaint, conclusively shows that LES owed no 

fiduciary duty to Plaintiffs, but rather had only an arms-length contractual relationship with the 

Plaintiffs.  Accordingly, Plaintiffs’ claim that an officer of LES owed and breached a fiduciary 

duty to Plaintiffs fails as a matter of law.  Moreover, the bare allegation that Evans was an officer 

of LES and caused LES to breach its fiduciary duty – without any allegation of any facts as to 

what Evans is alleged to have done – is insufficient as a matter of law to state a claim against 

Evans for breach of fiduciary duty.  Accordingly, Plaintiffs’ Complaint must be dismissed as to 

Evans for failure to state a claim upon which relief could be granted. 

1. Standard of Review under Fed. R. Civ. P. 12(b)(6) 

When considering a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), 

the court must accept all material allegations in the complaint as true and construe them in the 

light most favorable to the non-moving party.  See Barron v. Reich, 13 F.3d 1370, 1374 (9th Cir. 

1994).  The Court may consider a “document integral to or explicitly relied upon in the 

complaint,” and/or “an undisputedly authentic document that a defendant attaches as an exhibit 

to a motion to dismiss if the plaintiff's claims are based on the document.”  In re Burlington Coat 
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Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cir. 1997) (internal citations omitted); see also I. 

Meyer Pincus & Assocs. v. Oppenheimer & Co., 936 F.2d 759, 762 (2d Cir. 1991) (courts may 

consider documents that are not attached to a pleading if they are referenced in the pleading and 

are important to the claim).  The Court interprets the contract as a matter of law.  See Cave Hill 

Corp. v. Hiers, 264 Va. 640, 646, 570 S.E.2d 790, 793 (2002); Langman v. Alumni Ass’n of 

Univ. of Virginia, 247 Va. 491, 442 S.E.2d 669 (1994).  See also Fireman’s Fund Ins. Co. v. City 

of Lodi, California, 302 F.3d 928, 950, n.21 (9th Cir. 2002) (“[C]ontract interpretation is a matter 

of law”).  Moreover, the Court need not accept as true allegations that contradict facts that may 

be judicially noticed.  See Mullis v. United States Bank. Ct., 828 F.2d 1385, 1388 (9th Cir. 1987).  

The court may judicially notice matters of public record such as records and reports of 

administrative bodies.  See Mack v. South Bay Beer Distributors, Inc., 798 F.2d 1279, 1282 (9th 

Cir. 1986).  

While the court must accept material allegations as true, “[c]onclusory allegations of law 

and unwarranted inferences are insufficient to defeat a motion to dismiss for failure to state a 

claim.”  Epstein v. Wash. Energy Co., 83 F.3d 1136, 1140 (9th Cir. 1996).  The Court should 

dismiss a complaint for failure to state a claim when “it appears beyond doubt that the [p]laintiff 

can prove no set of facts in support of his claim which would entitle him to relief.”  Conley v. 

Gibson, 355 U.S. 41, 45-46 (1957).   

2. Plaintiffs’ unsupported assertion that LES owed Plaintiffs a fiduciary 

duty is contrary to the contract Plaintiffs attached to their Complaint 

In their Complaint, Plaintiffs assert a legal conclusion that LES held Exchange Funds “in 

trust” for Plaintiffs, that LES served as a “corporate trustee,” and that LES had fiduciary duties to 

Plaintiffs.  See, e.g. Complaint ¶¶4-7 (describing Exchange Funds as “deposited in trust,”); 

Complaint ¶¶9, 11, 15 (describing LES as a “corporate trustee” of the Exchange Funds); 

Complaint ¶¶ 8, 15 (alleging the LES owed “fiduciary duties” to its customers, including 

Plaintiffs).  But nowhere in their Complaint do Plaintiffs allege specific facts supporting their 

legal conclusion that Defendant Evans or LES owed any fiduciary duty, and the contract between 

LES and the Plaintiffs refutes this contention as a matter of law. 
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Plaintiffs reference Exhibit 1 to the Complaint (the “Exchange Agreement”), 

characterizing this agreement as an agreement “similar to all class members’ Exchange 

Agreements”.  See Complaint ¶7.  Section 6(a) of the Exchange Agreement specifies that LES 

has entered into the Exchange Agreement to serve as a “qualified intermediary” within the 

meaning of 26 C.F.R. § 1.103(k)-1(g)(4)(iii).  See Exchange Agreement at 1-6.  Section 

1.103(k)-1(g)(4) establishes a safe harbor for taxpayers using “qualified intermediaries” for 

§ 1031 purposes, but contrary to Plaintiffs’ representations in ¶15 of the Complaint, qualified 

intermediaries are not corporate trustees.  Trusts, in the § 1031 safe harbor context, are covered 

by a separate provision: § 1.103(k)-1(g)(3).  Such trusts must be supported by a written trust 

agreement, which is lacking here.  26 C.F.R. § 1.103(k)-1(g)(3)(iii)(B). 

Further review of the provisions of the Exchange Agreement attached by Plaintiffs to 

their Complaint makes clear that LES was not a trustee of Plaintiffs and owed no fiduciary duties 

to Plaintiffs.  The Exchange Agreement specifies that it is covered by and controlled by Virginia 

law.  See Exchange Agreement at 1-9.   

The Exchange Agreement is an unambiguous integrated contract containing “the entire 

understanding between and among the parties hereto.”  Id.  Indeed, the contract also specifies 

that “LES . . . shall not be bound by any other contract or agreement, whether or not LES has 

knowledge of any such contract or agreement or of its terms or conditions.”  Exchange 

Agreement at 1-6.  Accordingly, parol evidence is excluded from consideration in determining 

the meaning of the contract.  See Spotsylvania County Sch. Bd. v. Seaboard Sur. Co., 243 Va. 

202, 212, 415 S.E.2d 120, 126 (1992) (noting the existence of a merger clause in the contract and 

excluding evidence of pre-contract discussions and correspondence in interpreting the contract); 

Ross v. Craw, 231 Va. 206, 212, 343 S.E.2d 312, 316 (1986) (“A well-settled principle of 

contract law dictates that ‘where an agreement is complete on its face, is plain and unambiguous 

in its terms, the court is not at liberty to search for its meaning beyond the instrument itself.’”) 

(quoting Globe Company v. Bank of Boston, 205 Va. 841, 848, 140 S.E.2d 629, 633 (1965)); see 

also Golding v. Floyd, 261 Va. 190, 192-193, 539 S.E.2d 735, 737 (2001) (“[I]f the intent of the 

parties can be determined from the language they employ in their contract, parol evidence 
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respecting their intent is inadmissible.”); Godwin v. Kerns, 178 Va. 447, 451, 17 S.E.2d 410, 412 

(1941).  Thus, while Plaintiffs attach certain generic marketing and other materials to their 

Complaint, those documents cannot alter the terms of the contract.  Rather, the Exchange 

Agreement sets out the full relationship between LES and Plaintiffs.   

a. The Exchange Agreement does not create a trust 

The terms of the Exchange Agreement make clear that LES did not serve as a corporate 

trustee for Plaintiffs.  Pursuant to the Exchange Agreement, Plaintiffs conveyed “sole and 

exclusive possession, dominion, control and use of all Exchange Funds” to LES.  See Exchange 

Agreement at 1-2.  Plaintiffs relinquished all “right, title, or interest in or to the Exchange 

Funds.”  Id. at 1-3.  Furthermore, LES undertook only the duties expressly set forth in the 

contract.  Id. at 1-7.  These provisions are incompatible with the establishment of either an 

express trust or a resulting trust. 

Under Virginia law, “[a]n express trust is created where it is established that there was an 

affirmative intention to create it.”  Peal v. Luther, 199 Va. 35, 37, 97 S.E. 668, 669 (1957).  That 

affirmative intention may be demonstrated either by “explicit language to that effect or 

circumstances which show with reasonable certainty that a trust was intended to be created.”  

Woods v. Stull, 182 Va. 888, 902, 30 S.E.2d 675, 682 (1944).   

Here, there is no such explicit language – the contract does not speak of trusts or 

fiduciary duties at all.  See H-B Ltd. Partnership v. Wimmer, 220 Va. 176, 179, 257 S.E.2d 770, 

773 (1979) (“A fiduciary relationship exists in all cases when special confidence has been 

reposed in one who in equity and good conscience is bound to act in good faith and with due 

regard for the interests of the one reposing the confidence.”) (citing Horne v. Holley, 167 Va. 

234, 241, 188 S.E. 169, 172 (1936)); see also Foreign Mission Bd. of Southern Baptist 

Convention v. Wade, 242 Va. 234, 241, 409 S.E.2d 144, 148 (1991) (holding that while breach of 

contract can involve “both a breach of contract terms and a tortious breach of duty,” the duty 

breached “must be a common law duty, not one existing between the parties solely by virtue of 

contract.”)  Furthermore, the contract’s terms make clear that the parties intended that the 

agreement should not create a trust.  In a Virginia trust, the trust beneficiary retains equitable 
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interests in the trust res, while the trustee holds legal title.  See Curtis v. Lee Land Trust, 235 Va. 

491, 494, 369 S.E.2d 853, 854 (1988) (contrasting a common law trust with a Virginia Land 

Trust).  Here, however, Plaintiffs explicitly renounced all “right, title, or interest in or to the 

Exchange Funds,” with no reservation of any equitable interest.  Exchange Agreement at 1-3.  

Trustees also undertake certain fiduciary duties on behalf of trust beneficiaries, such as a duty of 

loyalty.  See e.g. VA. CODE § 55-548.01-02.  However, per the contract language, LES 

undertakes only those duties expressly set forth in the contract, which duties do not correspond to 

the heightened fiduciary duties of a trustee.  See Exchange Agreement at 1-7.  Indeed, the 

contract states that “LES shall only be obligated to act as an intermediary in accordance with the 

terms and conditions of this Exchange Agreement,” a limitation incompatible with LES also 

taking on the duties of a trustee.  Exchange Agreement at 1-6.  Plaintiffs and LES did not create 

an express trust in the Exchange Funds. 

A resulting trust arises when the circumstances raise an inference that the person 

disposing of property “does not intend that the person taking or holding the property should have 

the beneficial interest therein and where the inference is not rebutted.”  Smith v. Smith, 200 Va. 

77, 80, 104 S.E.2d 17, 20 (1958).  See also Leonard v. Counts, 221 Va. 582, 588, 272 S.E.2d 

190, 194 (1980) (“A resulting trust is based on a presumed intent or inference of law from the 

circumstances.”)  Here, however, intent need not be presumed or inferred from the 

circumstances, as the contract between the parties is quite explicit in excluding any of the duties 

or interests which could create a trust.  Plaintiffs and LES did not create a resulting trust in the 

Exchange Funds either. 

Accordingly, LES was not a corporate trustee for Plaintiffs and did not owe Plaintiffs any 

duties other than its duties specified in contract.  As LES did not owe Plaintiffs a fiduciary duty, 

Defendant Evans cannot have caused any breach of any fiduciary duty.  Rather, it is clear from 

the contract Plaintiffs attached to their Complaint that the relationship between LES and 

Plaintiffs was a contractual one, devoid of any fiduciary obligations. 

/// 

/// 
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b. Because LES owed no fiduciary duty to Plaintiffs, Evans 

cannot be held liable for allegedly causing a breach of any 

fiduciary duty 

Plaintiffs have couched their claim as to Evans’ purported liability for breach of fiduciary 

duty in terms of LES’s purported fiduciary duty to Plaintiffs.  They have alleged that “Evans . . . 

directed the affairs of LES and in so doing caused LES to breach its fiduciary duties owed to 

Plaintiffs.”  Complaint at ¶63.  As explained above, however, Plaintiffs’ own allegations 

demonstrate conclusively that LES had no such fiduciary duties.  Accordingly Evans cannot have 

any liability premised on LES fiduciary duties.  Similarly, the case Plaintiffs cite in support of 

the proposition that officers or directors of a corporate trustee are automatically liable for 

conversions of entrusted funds – Cook v. The 1031 Exchange Corp., 29 Va. Cir. 302 (1992) – is 

inapplicable both because LES was not a trustee, unlike the corporation in Cook, and because no 

conversion by Evans is alleged by Plaintiffs.   

Indeed, even the court in Cook makes clear that only “an officer or director who 

participates in converting entrusting funds” is liable.  Id. (emphasis added).  The cases cited by 

the court in Cook further make clear that actual participation in the alleged conversion is required 

for any liability to attach to an officer of the corporation.  See Strauss v. U.S. Fidelity & 

Guaranty Co., 63 F.2d 174, 178 (4th Cir. 1933) (“[P]ersons who knowingly participate and aid in 

any violation of duty laid by equity upon a trustee are equally liable with the trustee”); see also 

McGlynn v. Schultz, 95 N.J.Super. 412, 416, 231 A.2d 386, 388 (N.J. Super. Ct. App. Div. 1967) 

(holding that an “officer or director who aids, instigates, or assists in a conversion by his 

corporation becomes personally liable.”).  Even if LES were a corporate trustee of Plaintiffs, 

Evans could not be liable for any alleged violation of fiduciary duty, as Plaintiffs have not 

alleged any specific facts suggesting that Evans knew of or participated in such a violation in any 

way. 

c. The Bankruptcy Court has concluded LES owed no fiduciary 

duty to its customers 

That the Exchange Agreement demonstrates LES owed no fiduciary duty to its 
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customers, including Plaintiffs, is confirmed by the recent decision of the United States 

Bankruptcy Court for the Eastern District of Virginia overseeing the Chapter 11 proceedings of 

LES.  There, the court concluded on review of similar exchange agreements between LES and its 

customers that the relationship was contractual, not fiduciary in nature.  The Bankruptcy Court’s 

reasoning is given in its opinion in the adversary proceeding Millard Refrigerated Services, Inc. 

v. LandAmerica 1031 Exchange Services, Inc., Case No. 08-35994-KRH, entered April 15, 2009 

(the “Millard Opinion”), attached as Exhibit 1 to this memorandum.   

Many customers of LES have initiated adversary proceedings in the Bankruptcy Court, 

each claiming that money deposited in LES accounts was held in trust for their benefit and 

should therefore be returned.  See Millard Opinion at 2.  In order to facilitate more efficient 

administration of the consolidated Bankruptcy cases, the Bankruptcy Court stayed all but five of 

these adversary proceedings on January 16, 2009.  Id.  The five lead cases were chosen because 

they presented legal and factual issues common to the other adversary proceedings.  Id.  The 

Millard Opinion is the Court’s opinion in one of these lead cases. 

For purposes of analyzing the fiduciary duty question, the only salient difference between 

the agreement discussed in the Millard Opinion and the Exchange Agreement presented by 

Plaintiffs is that the agreement in the Millard Opinion required that Exchange Funds be held in 

segregated sub-accounts associated with the customer’s name and taxpayer identification 

number.  See Millard Opinion at p. 8.  Plaintiffs’ Exchange Agreement does not include an 

analogous requirement that funds be segregated and associated with the customer name and 

taxpayer identification number.  That the Bankruptcy Court found even an agreement requiring 

segregated funds did not create a fiduciary duty on LES’s part is strong persuasive evidence 

supporting a conclusion that, as a matter of law, the Exchange Agreement Plaintiffs have 

presented does not create such a fiduciary duty either.  As the Plaintiffs here did not even have 

an agreement to segregate the funds, they have an even weaker argument that any trust or 

fiduciary relationship exists.  A fortiori, no trust or fiduciary relationship exists with respect to 

the Plaintiffs in this case either. 

/// 
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B. Plaintiffs’ Complaint should be dismissed for failure to set out facts 

supporting personal jurisdiction over Evans as required by Fed. R. Civ. P. 

12(b)(2) 

Under Fed. R. Civ. P. 12(b)(2), a court may dismiss a case for lack of personal 

jurisdiction.  Where jurisdiction is not authorized by a federal statute, the law of the forum state 

applies.  Core-Vent Corp. v. Nobel Indus. A.B., 11 F.3d 1482, 1484 (9th Cir., 1993).  California’s 

long-arm statute provides that “[a] court of this state may exercise jurisdiction on any basis not 

inconsistent with the Constitution of this state or of the United States.”  CAL. CIV. PROC. CODE 

§ 410.10.  Under the United States Constitution, a nonresident defendant, such as Evans, must 

have sufficient “minimum contacts” with the forum state such that maintenance of the suit does 

not offend traditional notions of fair play and substantial justice.  See Data Disc Inc. v. Systems 

Tech. Associates Inc., 557 F.2d 1280, 1287 (9th Cir. 1977) (citing International Shoe Co. v. 

Washington, 326, U.S. 310, 316 (1945)).   

Within the Ninth Circuit, personal jurisdiction is appropriate where the nonresident 

defendant’s contacts with the state are “so pervasive as to support general jurisdiction,” or where 

the nonresident defendant is subject to specific jurisdiction.  Data Disc at 1287.  Specific 

jurisdiction requires that “(1) The nonresident defendant must do some act or consummate some 

transaction with the forum or perform some act by which he purposefully avails himself of the 

privilege of conducting activities in the forum, thereby invoking the benefits and protections of 

its laws.  (2) The claim must be one which arises out of or results from the defendant’s forum-

related activities.  (3) Exercise of jurisdiction must be reasonable.”  Id.  Plaintiffs’ Complaint 

does not set out facts which could support general jurisdiction against Evans.  Furthermore, those 

facts Plaintiffs do allege in support of jurisdiction do not meet either the “purposeful availment” 

or the “arising out of” prongs of the test for specific jurisdiction.  Accordingly, Plaintiffs’ 

Complaint should be dismissed for lack of personal jurisdiction. 

Plaintiffs allege that all Defendants “conducted business in California.”  Complaint at ¶3.  

However, the mere assertion that Evans “conducted business” in California is inadequate to 

support personal jurisdiction unless supported by details of actual contacts Evans had with 
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California.  See, e.g. Davis & Cox v. Summa Corp., 751 F.2d 1507, 1526 (9th Cir. 1985) (finding 

that business trips to California taken by an individual defendant in his capacity as an officer of 

Summa did not constitute “conducting business” in California for purposes of general 

jurisdiction.)  Nor is the fact that Evans was an officer of a corporation with contacts in 

California sufficient to establish general jurisdiction over Evans.  Id.  Defendants have not 

alleged any specific acts by Evans at all, much less facts supporting general jurisdiction. 

Similarly, Plaintiffs have not alleged facts which, if true, would demonstrate either that 

Evans had purposefully availed himself of the protections of the forum state, or that their cause 

of action arises out of Evans’ contacts with California.  The test for purposeful availment 

requires that “the defendant alleged [must] have (1) committed an intentional act (2) expressly 

aimed at the forum state, (3) causing harm that the defendant knows is likely to be suffered in the 

forum state.”  In re Wireless Facilities, Inc. Deriv. Litig., 562 F.Supp.2d 1098, 1105 (S.D.Cal. 

2008) (quoting Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 803 (9th Cir. 2004)).  

In Wireless Facilities, the Court dismissed claims against nonresident defendants, directors of a 

corporation headquartered in California alleged to have engaged in improper accounting for 

stock options, holding that those claims had not met the purposeful availment test where 

plaintiffs failed to allege any specific acts directed at California, and failed to allege any specific 

acts connecting the nonresident defendants to the alleged wrongdoing beyond their general role 

as directors of the corporation and membership in various committees of the Board.  Id. at 1106.  

Similarly, Plaintiffs have failed to allege any specific acts connecting Evans to the alleged 

wrongdoing in this case, and have not alleged facts showing purposeful availment of the forum. 

The “arising out of” prong of the test for specific jurisdiction requires a “but for” 

analysis: “but for the nonresident defendants’ contacts with California, would plaintiffs’ claims 

against these defendants have arisen?”  Wireless Facilities at 1104.  In Wireless Facilities, the 

Court dismissed plaintiffs’ claims against nonresident defendants, officers of a corporation 

headquartered in California, finding that those claims did not meet the “arising out of” test where 

defendants’ contacts involved a number of business trips in defendants’ official capacity as 

officers of the corporation and telephone calls with employees located in California, but 
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plaintiffs had not shown any causal connection between those contacts and the wrongdoing 

alleged.  Id. at 1104-1105.  Here, Plaintiffs have not alleged that Evans had any contacts with 

California beyond the general and insufficient allegation that he “conducted business” in 

California, much less that there is a causal connection between those contacts and the 

wrongdoing alleged. 

Furthermore, it is noteworthy that the parties to the Exchange Agreement agreed to a 

forum selection clause selecting the United States District Court for the Eastern District of 

Virginia as the appropriate forum.  See Exchange Agreement at 1-9.  As Plaintiffs’ claims 

against Evans are based on their exchange agreements with LES, this forum selection clause 

further suggests that the Southern District of California is not the appropriate forum for this 

action. 

Plaintiffs have failed to allege facts supporting either general or specific jurisdiction over 

Evans.  Accordingly, the Complaint against Evans should be dismissed for lack of personal 

jurisdiction. 

IV. CONCLUSION 

For the foregoing reasons, defendant Evans’s motion to dismiss should be granted, and 

the Complaint against Evans should be dismissed with prejudice. 

DATED this 5th day of May, 2009    /s/ Ary Chang    
Ary Chang, SBN 244247 
AChang@foley.com 
FOLEY & LARDNER LLP 
11250 El Camino Real, Suite 200 
San Diego, CA 92130 
Tel.: (858) 847-6700 
Attorney for G. William Evans 

 
 /s/ Adrian Jensen   
David Hickerson 
Adrian Jensen, SBN 238140 
FOLEY & LARDNER LLP 
3000 K Street NW 
Sixth Floor 
Washington, DC 20007-5143 
Tel.: (202) 672-5300 
Special Counsel for G. William Evans 
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